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HANSEN, GCircuit Judge.

Jodee Lang appeals from the district court's! grant of sunmmary
judgnent to the Star Herald in this Title VII case, in which Lang all eges
gender discrimnation on the basis of her pregnant status. W affirm

Viewed in the light nost favorable to Lang, the record reveals the
following facts. Jodee Lang began working as a part-tine enpl oyee for the
Star Herald in April of 1991 and noved to full-tine status in Novenber of
1992. Under the Star Herald's enpl oyee benefits policy, which is outlined
in an enpl oyee handbook, Lang
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accunul ated vacation tinme and sick | eave based upon the nunber of hours she
wor ked.

In early May 1993, Lang infornmed her supervisor, Scott Wl ker, that
she was pregnant. She continued working during her pregnancy until she
t ook one week of vacation from June 7 through 11. During her vacation,
Lang experienced sone bleeding associated with her pregnancy and was
advi sed by her physician not to return to work until it stopped.

On Monday, June 14, 1993, Lang left a nmessage for Wl ker, stating
that she would not be in because she had a nedi cal appointnent. The next
day, Lang phoned Walker and read him a note from her doctor, which
recommended rest for two weeks. During this conversation, she asked Wl ker
whether the Star Herald had a short-termdisability policy; he replied that
he would find out for her. Lang was absent fromwork the entire week of
June 14-18 and was paid with the bal ance of her accrued sick |eave and
vacation tinme.

Wal ker phoned Lang on June 23 and inforned her that her sick |eave
had expired and she had no remai ning paid vacation tine. He also reported
that the Star Herald did not have a short-termdisability policy. Walker
said he would have to let her go but agreed not to take any action unti
after Friday, June 25.

That Friday, Lang told Wal ker that her doctor had told her not to
resune work because she was still incurring pregnancy-related problens.
Lang said she would know after her nedical appointnent on Monday, June 28,
when she could return to work. Wl ker promsed not to take any action
until after that tinme.

On June 28, Lang's doctor recommended that she take additional tine
off fromher job and said he could not predict when she could resune work.
When Lang infornmed Wil ker of the doctor's recommendati on, Wl ker expl ai ned
the Star Herald's policy for



unpai d | eaves of absence. The policy provides that an enpl oyee who has
exhausted her paid leave tine can apply for an unpaid | eave of absence, but
the Star Herald does not guarantee that it will hold open the enpl oyee's
position during her absence. Wil ker asked Lang to apply for an indefinite
| eave of absence, but Lang refused to do so because she would not be
guaranteed re-enploynent. As a result of her refusal, her enploynent with
the Star Herald was termnated.

Lang filed a charge of discrinination with the Equal Enploynent
Qpportunity Conmission and then tinely filed this suit. The Star Herald
filed a notion for summary judgnent, which was eventually granted by the
district court. This appeal followed.

Title VII makes it "an unlawful enpl oynent practice for an enpl oyer
to fail or refuse to hire or to discharge any individual, or otherwise to
di scrimnate against any individual with respect to his conpensation,
terns, conditions, or privileges of enploynent, because of such
individual's . . . sex." 42 U S C § 2000e-2(a) (1994). 1In 1978, Congress
enacted the Pregnancy Discrimnation Act (PDA), anending the definitiona
provision of Title VIl to clarify that discrimnation "on the basis of
pregnancy, childbirth, or related nedical conditions" is sex discrimnation
under Title VII. 1d. §& 2000e(k).?

Congress enacted the PDA to overturn General Elec. Co. V.
Glbert, 429 U S 125, 136-38 (1976), which had held that a
pregnancy-rel ated exclusion in an enpl oyee disability plan did not
violate Title VII. In Glbert, a majority of the Court relied on
equal protection analysis as set out in Geduldig v. A ello, 417
U.S. 484, 494-97 (1974), to conclude that discrimmnation on the
basis of pregnancy was not sex discrimnation. By enacting the
PDA, Congress not only overturned the holding of Glbert, but also
refuted the Court's reasoning in that case. Newport News
Shipbuilding & Dry Dock Co. v. EEQC, 462 U.S. 669, 678 (1983). As
a result of the PDA, the Title VII terns "because of sex" or "on
the basis of sex" include discrimnation on the basis of pregnancy,
childbirth, or related nedical conditions. 42 U S C. 8§ 2000e(k).
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Lang clains that the Star Herald illegally discrimnated agai nst her
on the basis of her pregnancy by denying her an indefinite | eave of absence
with a guarantee that she could return to her position. Lang appeals the
district court's grant of the Star Herald's notion for summary judgnent,
arguing that her Title VIl claim should survive under the theories of
di sparate treatnment and di sparate inpact.

"We review the district court's grant of summary judgnent de novo,
applying the sane standard as the district court did and exam ning the
record in the light nost favorable to the nonnoving party." Barge v.
Anheuser-Busch, Inc., 87 F.3d 256, 258 (8th Cir. 1996). Sunmmary j udgnent
is appropriate when the evidence "shows] that there is no genuine issue

as to any material fact and that the noving party is entitled to a judgnent
as a matter of law" Fed. R Gv. P. 56(c); Celotex Corp. v. Catrett, 477
U S 317, 322 (1986).

W begin with Lang's disparate treatnent claim She does not offer
any direct evidence of discrimnatory intent to support her claim so we
anal yze the facts under the fam liar burden-shifting framework set out by
the McDonnell Douglas line of cases. See St. Mary's Honor Ctr. v. Hicks,
509 U.S. 502, 506-08 (1993); United States Postal Serv. Bd. of Governors
v. Aikens, 460 U. S. 711, 713-15 (1983); Texas Dep't of Comunity Affairs
v. Burdine, 450 U S. 248, 252-56 (1981); MDonnell Douglas Corp. v. Geen,
411 U.S. 792, 802 (1973). Under this framework, Lang nust first have
evidence that will establish a prima facie case, nanely, (1) that she

bel onged to a protected class, (2) that she was qualified to receive the
benefit of an indefinite unpaid |eave of absence with a guarantee of
returning to her forner position, (3) that she was deni ed the benefit, (4)
and that the same benefit was available to others with sinlar
qgual i ficati ons. See Adans v. Nolan, 962 F.2d 791, 794 (8th Cir. 1992).
If she successfully establishes a prima facie case, the burden of

production shifts to the Star Herald to



of fer a nondiscrimnatory reason for its action. Stevens v. St. lLouis
Univ. Medical Cr., 97 F.3d 268, 270-71 (8th Cr. 1996). Once the Star
Heral d advances a nondi scrimnatory reason, Lang nust show, in this summary

judgnent proceeding, that she has sufficient adm ssible evidence from which
a rational factfinder could find that the Star Herald's prof f ered

nondi scrim natory reason was either untrue or not the real reason, and
that intentional discrimnation was the real reason. Hi cks, 509 U S. at
515; Ryther v. KARE 11, No. 97-3622, slip op. at 8-9 n.5 (8th Gr. Mar. 6,
1997) (en banc); see also Ryther, slip op. at 35 n.13 (Part 1.A of
concurring and dissenting opinion, in which eight active judges joined).

Lang argues, based on an instruction in the Eighth Crcuit WMbde
Gvil Jury Instructions and on St. Mary's Honor Center v. Hicks, that she

does not need to show that she was treated differently than simlarly
situated enployees. She contends that she need only show that her
pregnancy-related situation was a notivating factor in her discharge.
Lang's position is prem sed upon a fundanental m sunderstanding of the |aw
when a clai mof sexual discrimnation is addressed in the summary judgnent
setti ng.

Title VII requires enployers to treat enployees who are nenbers of
protected classes the sane as other simlarly situated enpl oyees, but it
does not create substantive rights to preferential treatnent. 42 U S. C
8 2000e-2(j) (1994). Thus, as the prinma facie el enents enunerated above
denonstrate, Lang nust have evidence that she was treated differently than
simlarly situated enployees. |In fact, the PDA specifically states that
"wonen affected by pregnancy, childbirth, or related nedical conditions
shall be treated the sane for all enploynent-related purposes, including

recei pt of benefits under fringe benefit prograns, as other persons not so
affected but simlar in their ability or inability to work." 42 U S C
8 2000e(k) (1994) (enphasis added). See also Carney v. Martin Luther Hone,
Inc., 824




F.2d 643, 646 (8th G r. 1987) ("Congress sought to linmt the burden on
enpl oyers by maki ng clear that the anendnent was intended only to prevent
t he excl usion of pregnancy coverage, not to require that enployers who had
no disability or nedical benefits at all provide themto pregnant wonen.").
As the Seventh CGrcuit candidly stated, "The [PDA] does not require that
enpl oyers nmake acconmodati ons for their pregnant workers; ~enployers can
treat pregnant wonen as badly as they treat simlarly affected but
nonpregnant enployees.'" Geier v. Medtronic, Inc., 99 F.3d 238, 242 (7th
Gr. 1996) (quoting Troupe v. May Dep't Stores Co., 20 F.3d 734, 738 (7th
Cir. 1994)). The plaintiff's burden of establishing a prima facie case

serves, in part, to assure that the plaintiff has sone conpetent proof that
she was treated differently than simlarly situated enpl oyees.

Eighth Crcuit Mdel Civil Jury Instruction 8 5.91, on which Lang
relies, is fully consistent with the requirenent that Lang initially
establish her prima facie case. True, as Lang points out, the instruction
does not explain the MDonnell Douglas franmework, including the prinma facie

el enents. See Manual of the Model Gvil Jury Instructions for the District
Courts of the Eighth Crcuit 8§ 5.91 (1995). Ref erence to this conpl ex
analysis is not necessary, however, or even recommended. Gebin v. Sioux
Falls Indep. Sch. Dist. No. 49-5, 779 F.2d 18, 20 (8th Gr. 1985); see al so
Ryther, slip op. at 36 (seven active judges of the en banc court joining
Part 11 A of Judge Loken's separate opinion, which said district courts are

not "constrained to instruct how discrinination can be proved" and which
rej ected Kehoe v. Anheuser-Busch, Inc., 96 F.3d 1095, 1105 (8th Cr. 1996),
whi ch had stated that "the district courts in this circuit are constrained

toinstruct juries on the elenents of the prima facie case."). The burden-
shifting analysis is sinply a procedural framework that progressively
focuses the inquiry on the question of whether a material issue of
discrimnation in fact exists. See Hicks, 509 U S. at 506-10. Model
instruction 8 5.91 properly focuses on the single ultimate factual issue
for the jury -- whether the plaintiff



is avictimof intentional discrimnation -- and does not conflict with the
requi renment that Lang nust initially establish a prima facie case to avoid
summary judgnment or judgment as a matter of |aw when the case is tried.

Lang's reliance on Hicks is |ikew se nmisplaced. In Hicks, the
Suprene Court explained the requirenent that a plaintiff nust ultimtely
prove that the defendant's proffered reason for its action is nerely a
"pretext for discrinmnation." H cks, 509 U S. at 508-11. The entire
di scussion in Hicks operates on the understanding that the plaintiff had
al ready established a prima facie case; indeed, if a plaintiff fails in
this endeavor, the plaintiff will be directed out at the close of the
plaintiff's evidence. Id. at 506; Burdine, 450 U S. at 252-53. Under
clearly settled law, Lang has the initial burden of establishing her prinm
facie case in order to raise the rebuttable presunption of sex
discrimnation. 1d.

Alternatively, Lang contends she has actually produced evidence
establishing her prima facie case. The district court held that Lang
failed to do so, because she submtted no evidence that the Star Herald
denied her a benefit that she was qualified to receive and that other,
nonpr egnant enpl oyees did receive. W agree. The Star Herald's enpl oyee
handbook i ndicates that the policy for | eaves of absences was essentially
the sane for pregnant and nonpregnant enployees, and that no one was
qualified to receive the benefit Lang sought, viz., an indefinite unpaid
| eave of absence with a guarantee of a job when the enployee wanted to
return to work.

Lang argues that the policy was in fact discrimnatory. She first
points to a nonpregnant coworker, Peggy Carbojol, who allegedly was given
indefinite time off for personal reasons. The benefit Carbojol received
was quite different, however, from the one Lang sought. Carbojol's
absence, which anpbunted to only one



day, was covered by her accrued paid |eave tine. The evidence of
Carbojol's | eave does not show that Carbojol or any enpl oyee was granted
unpaid leave tine with a guarantee of re-enploynent as Lang sought, nor
does it establish that Lang was qualified to receive that benefit.

Lang al so nmakes a conparison to another nonpregnhant coenpl oyee
Teresa Martinez, who was granted a variance from the |eave policy.
According to Lang's brief (p. 10), Martinez asked for and received three
to four days off without pay at the commencenent of her enpl oynent period.
The benefit Martinez received differs significantly from the one Lang
sought in that Martinez's period of unpaid | eave was definite in duration
-- four days at the nbst. Like the Carbojol evidence, this evidence of
Martinez's | eave does not advance Lang's case.

Because Lang has produced no evidence to show that the Star Herald's
i ndefinite-|eave-of-absence policy was different for her than it was for
nonpr egnant enpl oyees, we conclude that Lang failed to establish a prinma
faci e case. Lang has not subnitted evi dence showing that she is qualified
to receive an unpaid indefinite |eave of absence with a guarantee of
returning to her position or that the Star Herald has ever granted such a
benefit to ot her enpl oyees.

Lang maintains that the fact that she asked for indefinite | eave is
uni nportant, because coworkers coul d have covered for her. The rel evant
guestion, however, is whether the Star Herald treated Lang differently than
nonpr egnant enpl oyees on an indefinite | eave of absence, not whether the
Star Herald could have nade nore concessions for Lang. W enphasize again
that Title VI| does not create rights to preferential treatnment. 42 U S C
§ 2000e-2(j) (1994).

Finally, Lang contends that she actually had five remining unpaid
vacation days to use at the tinme she was discharged. She



points to a policy provision in the enpl oyee handbook, which states: "All
enpl oyees eligible for vacati on who have not earned two weeks of vacation
during the year nay take unpaid tinme off in addition to their paid vacation
time off up to a total of two weeks off during the year." (J.A at 72.)
Lang contends that because she had only accunul ated 40 hours (5 days) of
vacation tine at the tine she was term nated (June), she could have taken
5 unpai d days under this provision

W agree with the district court that this provision applies only to
new y hired enpl oyees who have not yet worked for the Star Herald for one
year. At the tine Lang was di scharged, she had worked for the Star Herald
for nore than two years. The provision is therefore inapplicable here.

W do not address Lang's argunments that the Star Herald's proffered
reason for its enpl oynment decision was pretext for discrinination, because
her failure to establish her prima facie case neans that the burden of
production of the enployer's allegedly nondiscrimnatory reason never
ari ses.

Lang al so argues her case under the theory of disparate inpact. The
district court disnmissed Lang's disparate inpact clai mbecause she had not
specifically alleged in her pleadings that the Star Herald' s unpaid | eave
policy has a disproportionate inmpact on pregnant wonen. Because Lang's
disparate inpact claimfails as a matter of |law, we decline to address the
pl eading issue. To establish a prima facie case of disparate inpact, Lang
must show that the Star Herald's facially neutral policy is in fact

unjustifiably nore harsh on pregnant wonen than on other people. Kraue
v. lowa Methodist Medical Gr., 95 F.3d 674, 681 (8th Gr. 1996). To prove
this, Lang "nust offer “statistical evidence of a kind and degree

sufficient to show that the practice in question has caused the excl usion'
of benefits because the beneficiaries would be wonen." 1d. (quoting Watson
v. Fort Worth Bank & Trust,




487 U.S. 977, 994 (1988)). Lang has provided no statistical support for
her claim and in fact concedes in her brief that "there is no evidence of
statistical inbalance with this snmall [of] an enployer." (Appellant's Br.
at 26-27.) As a result, there is no evidence in this record of a
di sproportionately adverse inpact on pregnant wonen, and we affirm the
district court's judgnent because Lang cannot establish a prina facie case
of disparate inpact.

M.
For the above reasons, we affirmthe judgnent of the district court.
A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.

10



